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POINT RELIED ON AND AUTHORITIES

l. RELATOR ISENTITLED TO AN ORDER PROHIBITING RESPONDENT FROM
DENYING RELATOR'S MOTION FOR JURY TRIAL BECAUSE THE MISSOURI
CONSTITUTION GUARANTEES THE RIGHT TOA TRIAL BY JURY ASIT EXISTED AT
COMMON LAW AT THE ADOPTION OF THE FIRST CONSTITUTION IN 1820,
INCLUDING FOR CAUSES OF ACTION SUBSEQUENTLY CREATED BY STATUTE
THAT ARE ANALOGOUS TO ACTIONS THAT WERE TRIABLE TOA JURY AT
COMMON LAW, IN THAT PLAINTIFF'S CLAIM SEEKING MONEY DAMAGES ONLY,
IN REDRESS OF DEFENDANT’ S VIOLATION OF HER RIGHTS UNDER THE
MISSOURI HUMAN RIGHTS ACT, IS ANALOGOUS TO THOSE ACTIONS THAT WERE
TRIABLETOA JURY AT THE TIME OF THE ADOPTION OF THE FIRST
CONSTITUTION.

Briggsv. . Louis & San Francisco Railway Co., 20 SW. 32 111 Mo. 168 (1892)

Bates v. Comstock Realty Co., 267 SW. 641 Mo. 312 (1924)

Leev. Conran, 111 SW. 1151, 213 Mo. 404 (Mo. 1908)

Grott v. Johnson, Stephens & Shinkle Shoe Co., 2 SW.2d 785 (M0.1928)



ARGUMENT

RELATOR ISENTITLED TO AN ORDER PROHIBITING RESPONDENT FROM
DENYING RELATOR'S MOTION FOR JURY TRIAL BECAUSE THE MISSOURI
CONSTITUTION GUARANTEESTHE RIGHT TOA TRIAL BY JURY ASIT EXISTED AT
COMMON LAW AT THE ADOPTION OF THE FIRST CONSTITUTION IN 1820,
INCLUDING FOR CAUSES OF ACTION SUBSEQUENTLY CREATED BY STATUTE
THAT ARE ANALOGOUS TO ACTIONS THAT WERE TRIABLETOA JURY AT
COMMON LAW, IN THAT PLAINTIFF S CLAIM SEEKING MONEY DAMAGES ONLY,
IN REDRESS OF DEFENDANT’ S VIOLATION OF HER RIGHTS UNDER THE
MiSSOURI HUMAN RIGHTS ACT, IS ANALOGOUS TO THOSE ACTIONS THAT WERE
TRIABLETOA JURY AT THE TIME OF THE ADOPTION OF THE FIRST
CONSTITUTION.

PROHIBITION ISTHE APPROPRIATE REMEDY FOR IMPROPER DENIAL OF THE
RIGHT TO TRIAL BY JURY

Respondent firg argues, in pite of well-settled uniform case law directly on point to the contrary,

thet Prohibition is not an gppropriate remedy for the improper denid of theright to trid by jury. Tothe

contrary, “[p]rohibition will liewhere aright to ajury trid isimproperly denied.” State ex rel. Estill v.

lannone 687 SW.2d 172, 175 (Mo. banc 1985) citing XLNT Corp. v. Municipal Court of

Kansas City, 546 SW.2d 6, 7 (Mo. banc 1976). Respondent’s brief ignores and therefore failsto

diginguish this uniform case law which makes dear that prohibition will lie to correct Respondent’ s denid

of Rdator' smoation for jury trid if Relaor is correct in her contention that she has a Condtitutiond right to
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trid by jury. Ingtead, Respondent argues smply theat the line of cases beginning with State ex rel.
Tolbert v. Sveeney, 828 SW.2d 929, 931 (Mo. App. SD. 1992), was correctly decided. Thisisthe
issue before the Court and, should the Court ultimeatdly determine that Siweeney was correctly decided,
the prdiminary Wit of Prohibition will undoubtedly be vacated. On the other hand, if the Court
condudes that the Condtitution does indeed entitle Relator to atrid by jury, then Respondent’s denid of
Rdator’smation for jury trid was improper, notwithstanding the severd erroneous intermediate gppdlate
decisonsto the contrary and, pursuant to |annone, the Court must then make permanernt the prdiminary
writ.
B.  THE CONSTITUTION GUARANTEES THE RIGHT TOA JURY TRIAL IN
AN ACTION ENFORCING A RIGHT CREATED BY A STATUTE EVEN
THOUGH THE STATUTE WAS ENACTED AFTER 1820
Inboth Briggsv. . Louis & San Francisco Railway Co., 20 SW. 32, 33, 111 Mo. 168
(1892) and Bates v. Comstock Realty Co., 267 SW. 641, 306 Mo. 312 (1924), the Court expresdy
dedt with the issue of whether the Condtitution guarantees the right to trid by jury in cases aisng under
datutes adopted after the first condtitution of 1820. In both cases, the Court rgjected the notion —
advanced by Respondent in hisbrief a p. 13 —that the Conditution does not guarantee the right to trid
by jury in cases arising under Satutes passed after 1820.  In Briggs, the Court found the Condtitution
guaranteed theright to trid by jury of acase arising under an 1839 datute. In Bates, the Court again
rgjected the notion that the Condtitution does not guarantee the right to trid by jury in actions cregted after

adoption of the firg Condtitution, but went on to condude thet there was no right to trid by jury of an



action to enforce agpecid tax lien pursuant to acity charter adopted in 1914 because uch an action was
andogousto asuit in equity.

Eschewing these cases that directly address and decide thisissue agangt Respondent,
Respondent ingtead pointsto isolated dicta in Hammons v. Ehney, 924 SW.2d 843 (Mo. banc
1996), as his only support for arguing the contrary postion. The daim in Hammons was for contribution
between joint debtors, one of whom had been caled upon by the crediitor to pay the entire delat.
Hammons did not involve any daim arising under any Satute adopted after 1820 and, therefore,
Hammons can not reasonably be interpreted to overrule Briggs.

Theissuein Hammons, and what the Hammons court was referring to when it used the
“proceedings subsequently created” language ried upon by Respondent, was whether the cregtion of a
common law of right of contribution after 1820 brought such an action within the Condtitutiond guarantee
of theright to trid by jury when contribution actions had been maintainale only in equity & thetime of the
adoption of thefirg condiitution in 1820. Hammons concluded that it did nat, reiteraing thet it isthe
date of the common law in 1820 thet determinesthe right to trid by jury, not the Sate of the common law
a the time of the adoption of any of the three subsequent Missouri conditutions.

Hammons isin no way incondgent with Briggs or Bates, both of which hold thet if the
paticular dam did not exigt in 1820, the court must then determine whether the daim is andogousto
caxssthentried a law or to casesthen tried in equity. Hammons did not require resolution by andogy
because the precise daim asserted in Hammons —adam for contribution by one joint debotor againgt
another —did exig in 1820 asadam in equity but not asadam a lav. Hammons, in short, does not

support Respondent’ s argument.



Respondent next argues that this Court’sholding in DeMay v. Liberty Foundry Co.,
37 SW.2d 640 (Mo. 1931), judtifiesthe denid of theright to trid by jury to Rdator. Likethecourtin
Sweeney, Respondent miscongrues the Court’ sholding in DeMay. Foremost among the reasons cited
by the Court in DeMay for conduding that there is no Condtitutiond right to trid by jury inadam arisng
under the Workmen's Compensation Act isthet they involve “ determination of daims for compensation
(as diginguished from compensatory damages).” 1d. a 648. This, of course, isin stark contragt to
common law daimsfor damages which have aways been held to be within “the peculiar province of the
jury to determine.” Grott v. Johnson, Stephens & Shinkle Shoe Co., 2 SW.2d 785, 790
(M0.1928). In fact, even Respondent acknowledges thet it was largdy the differencein remedy
between awards under the Workmen's Compensation Act and those existing a common law thet led to
theholdingin DeMay: “this Court found thet the Satutory remedy was so different and new thet no right
tojury trid atached.” (Resp. Br. p. 16).

Unlike the “different and new” remedy cregted by the Workmen's Compensation Act, the

remedy dlowed by § 213.111 and sought in the present action is Smply “actud and punitive damages,” a

! For the same reason, Respondent’ sreliance on Miller v. Russell, 593 SW.2d 598 (Mo.
App. W.D. 1979), an action by the juvenile court to determine paternity and assess support obligations

rather then to determine damages is likewise migplaced.
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remedy nether different nor new, and one that has dway's been held in Missouri to be peculiarly within the
province of the jury to determine. Grott, 2 SW.2d at 790.

In summary, neither Hammons nor DeMay, the two cases principaly relied upon by
Respondent, support Respondent’ s argument that there is necessarily no Condtitutiond right to atrid by
jury in asuit based on a cause of action that was statutorily crested after 1820. Respondent fails entirdy
to didinguish Briggs and Bates, both of which hold that the non-existence of aparticular right of action
in 1820 s not digpogtive of whether the action nevertheess comes within the Condtitutiond right to trial
by jury.

C. A CLAIM FOR MONEY DAMAGES IS NECESSARILY A CLAIM AT LAW

TRIABLETOA JURY, UNLESSITS ORIGIN WASIN EQUITY ORIT IS
ASSERTED TOGETHERWITH A CLAIM FOR EQUITABLE RELIEF.

Respondent’ s next argument includes the enundiation of aflaved syllogiam which he atributes to
Redator and then digpatches. (Rexp. Br. p. 18). Respondent’s syllogism —*if aprayer for monetary
rdief, then aright to jury trid” —isflawed becauseit is sated in absolute terms and can therefore be
disproved by proof of asingle exception, such asthe one that determined the outcomein Hammons.?
Theactud rule rdied upon by Rdaor is propely dated in logicd form asfallows if therdief sought is

monetary damege, then the Condtitution guarantees both partiesthe right to trid by jury unless either

2 In spite of the argument attributed to her, Relator accurately reported the language of
Hammons, that “[ n] ormally when ditinguishing between legd and equitable actions onelooksto

the remedy requested.” Hammons, 924 SW.2d a 846 (Emphadis added).
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the form of action was mantainable only in equity in 1820 or equitablerdief isdso sought. All of the
ca=s, whether dited by Rdlator or Respondent, are reconcilable with the rule sated thudly.

Asdiscussed above, there was no right to ajury trid in Hammons because the Court determined
that the form of action —adam for contribution by one debtor againgt another —“originated asan
equitable action in Missouri.” 924 SW.2d a 846. Assuch, therewasnoright to trid by jury onsucha
damin 1820 and therefore, the Condtitution does not guarantee such aright for the obvious reason thet it
was not “ heretofore enjoyed.” 1d. a 849. Although the Court in Hammons does not discussthe
connection, it bears nating that an action for contribution is essentidly one for liquidated damages and
therefore does not require the fact finder to assess or determine the amount of dameages, something thet
Missouri has dways held lieswithin the peculiar province of thejury. Grott v. Johnson, Stephens &
Shinkle Shoe Co., 2 SW.2d 785, 790 (M 0.1928).

Respondent atemptsto didinguish Lee v. Conran, 111 SW. 1151, 1153, 213 Mo. 404 (Mo.
1908), on the grounds thet the holding there “ had nothing to do with the remedy requested by the
paties” (Rexp. Br. p. 20). Nothing other than a daose reading of the Court’ s opinion in Lee is needed
to rgect this argument:

Sofar as| am aware, this court has never passed directly upon the question asto whether

or not the parties to a suit, based upon section 650, Rev. . 1899 (Ann. St. 1906, p.

667), are entitled to ajury. In order to properly determine that question, we mugt first

ascartan the nature of the issuesjoined, and the remedy the parties are entitled to

under the pleadings. If theissuesjoined ertitle the partiesto an ordinary judgment

at law, then, under the Condtitution and the laws of the Sate, the partiesare entitlted to a

12



trid by ajury; but if the issues tendered are equitable in their nature, and cdl for

equitable rdief, then the cause istriable before the chancdlor.

Id. a 1153 (Emphesis added). Indeed, thisvery language from Lee has often been cited by this Court as
the badic rule for determining whether or nat ajury trid is secured by the Condtitution. See e.g., Plaza
Exp. Co. v. Galloway, 365 Mo. 166, 176, 280 SW.2d 17, 24 (Mo. banc 1955); Wolfersberger v.
Hoppenjon, 334 Mo. 817, 825, 68 SW.2d 814, 817 (Mo. banc 1933); and Citizens Trust Co. v.
Going, 232 SW. 996, 998 (Mo. 1921).

Rdator has never daimed, nor isit essantid to her argument, thet the only rdlief obtainable through
“an ordinary judgment at lav” is monetary relief. However, absent a demondration thet the particular
form of action was maintaingole only in equity in 1820, adam for money dameges only entitles the parties
to “an ordinary judgment a law” and the Condtitution guarantees the parties the right to trid by jury of
suchadam. Lee111 SW. at 1153.

Respondent argues that Bates v. Comstock Realty Co., 267 SW. 641 (Mo. 1924), supports
his position because it was an action “ seeking to enforce amonetary ligbility” and the case was * not
tridbleto ajury.” Respondent misreads Bates. Batesinvolved asuit to enforce atax lien crested under
the authority of the charter of the City of S. Louis. |d. a& 644. The problem was thet the charter did not
prescribe any means of enforcing thelien. The Court therefore resorted to the rule thet “[i]f a datute
givesalien and provides no particular mode to enforce it, equity will then supply aremedy.” 1d. The
Court went on to note thet “[t]he only action competent for that purpose, in the absence of a specific

datutory mode of procedure, isonein equity.” Id.  Thus in Bates, the parties were not seeking “an
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ordinary judgment a law” but gopedling to equiity to supply aremedy which neither the common law nor
the charter provided.

Bates was dited by Relator because, like Briggs, it refutes the Respondent’ s main argument thet
if an action did nat exist in 1820, there can be noright to atrid by jury. Bates spedificdly rgectsthis
narrow interpretation:

It isargued by respondent thet as actions on gpedid tax bills were unknown a common

law there is no common law right of trid by jury preserved inviolate by section 28, att. 2,

of the Condgtitution. The congruction of that provison asimplied in the argument is we

think, too narrow. Theright of trid by jury asit exiged a common lav may wel indude

the right to such atrid not only in common law adtion, o cdled, but those of like naturein

which that mode of trid is gppropriate. Colon v. Lisk, 153 N. Y. 188, 47 N.E. 302, 60

Am. St. Rep. 609; North Penn. Cod Co. v. Showden, 42 Pa. 488, 82 Am. Dec. 530.

The question then resdlves itsdlf into whether the proceeding for the collection of specid

tax hillsis andogousto an action a common law, or whether it isin the nature of aquit in

enuity.

Bates, 306 Mo. 312, 328, 267 SW. 641, 644 (M0.1924). Because “theissuesjoined entitle the
patiesto an ordinary judgment a lav” —Lee, 111 SW. a 1153 —and because Rdator' sdam “is
andogousto an action & common law” —Bates, 267 SW. & 644 — the Condtitution guarantees Relator
theright to trid by jury of her daim.

Respondent next atemptsto minimizethe halding in Briggs v. S. Louis & San Francisco

Railway Co., 20 SW. 32, 33, 111 Mo. 168 (1892), on the basisthat “ Briggs andyzed the jury-trid
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issue based on a gatute, 8 2131, Rev. Stat. 1889, not on the bags of the condtitution done” (Resp. Br.
p. 21). While Respondent’ s Satement istechnicaly accurate, it ismideading. In Briggs, the Court firg
addressed the argument that the Satute under which suit was brought was uncondtitutiond becauseit did
not expresdy provide for theright to trid by jury:

Itisvery dear to usthat the defendant was entitled to ajury trid in the assessment of the

vaue of thelegd sarvices and the statute could not depriveit of that right. Yet it

does not follow thet the law is uncondtitutiona for the reason thét it does not expresdy

resrvetheright to ajury trid. That constitutional right isimpliedin all casesin

which an issue of fact, in an action for the recovery of money only, is

involved, whether theright or liability is one at common law or isone

created by statute. Theright to ajury trid exigsin al proper cases without an express

grant.

20 SW. a 33 (Emphadsadded). Thisholding of Briggs — that the Condtitutiond right to trid by jury is
guarantesd in dl cases seeking only the recovery of money and in which anissue of fact isinvolved —is
one from which this Court has never wavered. It is ultimately digpostive of theissue before the Court in
this case,

After gating thet it was“very dear” to the Court that the Satute credting the cause of action
could not deprive defendant of its Condgtitutionaly guaranteed right to trid by jury of the daim, the Court
congdered whether theright to trid by jury had been waived. In light of the Court’s holding thet “the
condtitutiond right [to trid by jury] isimplied in dl casesin which anissue of fact, in an action for the
recovery of money only, isinvolved, whether theright or lighility is one a common law or is one cregted

15



by satute,” the only rdevance to the Court’ s holding of the Satute pointed to by Respondent ison the
issue of waiver. Unlike the Condtitutional provision which did not address the issue of waiver, the Satute

Respondent points to spedificdly dlowed the partiesto waive the right to trid by jury. Briggs then notes

that,
Under the Satute (section 21.33) ajury may only bewaived in one of three modes: First,
by failing to gppeer a thetrid; second, by written consent in person or by attorney, filed
with the derk; third, by ord consent in court, entered on the minutes No waiver in any
of these methodsis shown to have been made.

Id. at 33.

Thus, contrary to Respondent’ s argument, the discusson of apardld gautory provisonin
Briggs does nat in any way undercut the “very dear” holding that “the congtitutiond right [to trid by
jury] isimplied in dl casesin which anissue of fat, in an action for the recovery of money only, is
involved, whether the right or ligbility is one & common law or is one cregted by daute” even, cbvioudy,
aclam created by a satute adopted after 1820 as Briggs impliatly holdsand Bates later expresdy
dates. Rather, the pardld datutory provison was discussed in Briggs only to resolve theissue of
whether the Condgtitutiond right to trid by jury had been waived by one of the Satutorily prescribed

methods.
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D.  THEFACT THAT THE CAUSE OF ACTION CREATED BY THE MHRA
WAS “WHOLLY UNKNOWN” IN 1820 MEANS THAT IT CANNOT BE
ANALOGOUS TO AN ACTION THEN EXISTING IN EQUITY, THEREBY
MAKING THE RELIEF REQUESTED — “ AN ORDINARY JUDGMENT
AT LAW” — CONTROLLING ON THE ISSUE OF RELATOR'S
CONSTITUTIONAL RIGHT TO TRIAL BY JURY
Respondent next argues that because Rdaor would have been unable to sue her employer for
age or = discrimination at common law, there can be no right to trid by jury since the right was not
“heretofore enjoyed.”  Other than citation to the dicta in Hammons discussed above, Respondent cites
no authority in support of this argument which, as pointed out above, isrefuted by Briggs and Bates.
Theonly red sgnificance of Respondent’ s point that the present action was not maintaingblein 1820 is
thet it demondrates thet unlike the daim in Hammons, the present action is not tracegble to one thet
exiged in equity in 1820. Therefore, the rdief sought —“an ordinary judgment a lav” — controls on the
issue of Rdlator’'s Condtitutiond right to trid by jury. Lee, 111 SW. a 1153.
E RELATOR'S CLAIM IS NOT AN ADMINISTRATIVE ACTION
Respondent devotes dmogt five pages to discussng the procedures under the MHRA that would
have been gpplicable, had Reaor' s charge been resolved by the Missouri Commission on Human
Rightswithin 180 days. (Rep. Br. pp. 27-32). For whatever reason, that did not occur. Theissue
before the Court iswhether the Condtitution guarantees plaintiff the right to trid by jury of this*avil

action” filed pursuant to 8 213.111 R.SMoin “circuit court” to recover “actud and punitive dameges”
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Although Respondent quotes liberdly from Chapter 213 regarding the detalls of the adminidrative
proceeding that might have taken place had Rdlator not received anotice of right to sue, Respondent
omitsfrom his discusson the following pessage from § 213.111 R.SMo, the very section pursuant to
which Rdator bringsher daim:

Upon issuance of this notice [of the aggrieved person’ sright to bring advil action], the

commission shal terminate dl procesdings rdaing to the complaint. No person may file or

reindtate a complaint with the commission after the issuance of anatice under this section
relaing to the same practice or act.
Thus, regardess of the procedures goplicable indde the Missouri Commisson on Humean Rights, once the
notice of the “right to bring acivil action” has been issued, those proceadings are terminated and cannot
bereingated. Oncethe divil actionisfiled, the rules gpplicable to “civil actions’ contral, induding the
Condtitutiond right to trid by jury, depending upon the “issues tendered by the pleedings” Lee, 111
SW. at 1153.

Because nather Rdaor nor Respondent are contending that the Missouri Human Rights Act isan
impermissible piece of legidaion, Respondent’ sdtation to Percy Kent Bag Co v. Missouri
Commission on Human Rights, 632 SW.2d 480 (Mo. 1982) — a case holding that the MHRA isnot
an uncondtitutiond deegation of judicid power to an adminidrative agency — adds nothing of rdevanceto
theandyss

Respondent next dtes Missouri Comm’n on Human Rights v. Red Dragon Restaurant,
Inc., 991 SW.2d 161, 170 (Mo. App. W.D. 1999), for the propogtion that “acdivil rightsclam is not

andogousto atort dam for intentiond infliction of emationd distress” However, Respondent ether
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misundergands, this quote, or takes it out of the context of the discusson. In Red Dragon, the court
hdd that the purpose of the MHRA —remediaing discrimination — judtifies departure from the rule
enunciaed in Bass v. Nooney Co., 646 SW.2d 765 (Mo. banc 1983), asto what kind of proof is
necessary to support an avard of damages for emationd didressin anegligencecase. Infadt, in
Conway v. Missouri Commission on Human Rights, 7 SW. 3d 571, 575 (Mo. App. 1999), the
court explained that Bass “involved a negligence action and has been hdd ingpplicable to intertiona
torts” in explaining why the Bass rulewaslikewise hdd in Red Dragon to be ingpplicableto damsfor
violdions of the Missouri avil rightslavs

Ohbvioudy, emationd digtress damages are more likdy to occur, and therefore more foreseeeble,
when aperson is subjected to intentiond discrimination in employment then when the defendant hes
merdy acted negligently. The obvious differences between negligence and intentiond tortsemployment
discrimination cases that judify goplying different rules for the recovery of emationd distress damages do
not make discrimination cases more akin to casesin equity. Certainly no one would suggest thet the
differences between tort and contract actions judtify treeting contract actions as equitable and denying the
right to trid by jury in such actions where facts are in digoute and money damegesisthe only rdlief sought.

F. RELATOR SEEKS NO EQUITABLE RELIEF

Respondent’ s next argument mischaracterizes the type of rdief sought by Relator and, indirectly,
thetype of rdief dlowed by § 213.111: “Rdator’s Petition and Amended Petition in the underlying case
assert adam for back pay and front pay.” (Resp. Br. p. 30). Significantly, neither term, “back pay” nor
“front pay,” appear in ether Relaor’ s petition or amended petition. Likewise, neither term can be found

in the statute pursuant to which Relator brings her action— 8 213.111 RSMo. Ingead, § 213.111
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dlows recovery for “actud and punitive dameges” termsthat are historicaly legd in character and, in
Missouri, a least within “the peculiar province of the jury to determine” Grott v. Johnson, Stephens
& Shinkle Shoe Co., 2 SW.2d 785, 790 (M 0.1928).

Although Respondent cites two Missouri cases that discuss “back pay,” neither of them dedls
withthegaute a issue. Percy Kent Bag Co v. Missouri Commission on Human Rights, 632
SW.2d 480 (Mo. 1982), dedlt with § 296.040.7, part of the predecessor to the current Missouri Human
Rights Act which Respondent acknowledges has been repeded. (Resp. Br. p. 34).> Altenhofen v.
Fabricor, Inc., 81 SW.3d 578, 582 (Mo. App. W.D. 2002), was brought under the Fair Labor
Sandards Act, a datute that usesthe “back pay” terminology.

In summary, Respondent’ s argument thet Relator’ s amended petition seeks equitable rdief,
ignores the languege of the Satute, mistates the languege of plaintiff’ s petition and first amended petition
and rdies entirdy upon casssinterpreting different datutes

G.  ALTHOUGH IRRELEVANT TO THE ISSUE OF WHAT THE

CONSTITUTION PERMITS, THE QUESTION OF WHETHER THE

% Interestingly, and as discussed & p. 23-24, infra, Respondent argues the Court should place
grest weight on the fact that the predecessor to the Missouri Human Rights Act contained a provison
for thetrid by jury of gopeds from adminigrative decigons, which provison was not retained inthe
current MHRA. However, Respondent’ s brief is Slent regarding the condusion the Court should draw
from the fact thet the legidature changed the remedy that was available under the prior act (*back pay”)

to “actud and punitive damages’ under the new act.
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LEGISLATURE INTENDED JURIES TO DECIDE CIVIL ACTIONS
UNDER THE MHRA IS AT BEST UNCLEAR

Although the issue of whet the legidature intended is not before the Court, Respondent devotes
the lagt severd pages of his brief to arguing thet the legidature did nat intend to cregte aright to trid by
jury for avil actions under the MHRA. Respondent’ s arguments regarding legidative intent are flawved.

Hrst, Respondent points out thet the prior act provided for jury trids of gopedsfrom
adminidrative decisons of the Missouri Commisson on Humen Rights. This provison was apeculiar one
fromthedart. It directly contradicted the whole purpose of the Missouri Adminigtrative Procedure Act
which provides for drcuit judges to review gppeds from adminidrative decisonsto ensure thet thereis
subgtantia evidence in the agency record to support them. See § 536.140 R.SMo. Soitisnot
surprigng the legidaure repeded it. By contradt, the Missouri legidature has provided thet juries rather
then judges should ordinarily hear and decide civil actions for dameges brought directly in circuit court.
See §510.190.1 R.SMo. “[U]nless a specific datute says otherwise or the parties have waived their
right, each party has aright to have his or her dircuit court civil case heard by ajury.” Advanced
Transmissions v. Duff, 9 SW.3d 743, 744 (Mo. App. 2000). It would be imprudent, not to mention
contrary to § 510.190.1, to assume that just because the legidature did not want juriesto decide
adminigrative gppeds from the Missouri Commisson, in acontext wherethe normis againg jury trids it
likewise did not want juriesto decide civil cases brought directly in crcuit court under the private remedy
provisons of the MHRA, in a context where the norm favorsjury trias

Second, Respondent argues that “ by oecifying that an action shdl be brought *‘ before adircuit or
asociaedrauit judge, the MHRA's plain language dearly contemplates abench trid,” diting
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Sweeney. While Sveeney doesindeed S0 reason, its reasoning iswrong. The datute thet crestes and
governstheright to bring will contest actions, 8 473.083, ecifies that an action to contest awill shall be
“heard before adircuit judge” 8473.083.4. However, the same datute later providesthat in such an
action, “theissues shdl betried by ajury.” §473.083.7. Thus, Respondent’ s assertion that atutory
language identifying the type of judge by whom an action shall be heard or before whomiit shall be
brought universdly exdudes alegidaive intent to have fact issuesin such actionsresolved by ajury, is
disproved by the will contest Satute.

Smilarly, Respondent’ stwo amid argue thet the languagein 8 213.111.2 gating that “the court
may grant asrdief . . " necessarily meansthe legidature did not intend such actionsto betried to ajury.
Thisargument isequaly misplaced. At leest one Missouri gppdlate court held long before Sweeney thet
the use of theterm “court” in the remedy provison of another Satute protecting workers, the Fair Labor
Sandards Act, means the court and jury, and is nat limited to the narrow congtruction of meening “the

trid judge” Ashenford v. L. Yukon & Sons Produce Co., 172 SW.2d 881, 890 (Mo. App. 1943).

Third, Respondent points out that “an amendment to the MHRA passed by the Generd
Assambly in 1989 provided that * such action shdl be tried before ajury if oneisrequested by ether
paty.” (Rexp. Br. p. 35). From thisaction by a subsequent Generdl Assembly, Respondent argues thet
the intention of the earlier Generd Assambly can be ascartained. Thisargument, which isdubious on its
faoe, dso overlooks the equaly likdly posshility thet the Generd Assembly was merdly atempting to
clarify theintention of the earlier Generd Assambly thet jury trids be available in cases brought under the

MHRA. The MHRA does not gate, in o many words, that such cases aretriable to ajury, such thet the
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datuteisnot asdear asit could be. Itisjud aslikdy thet thislack of darity gaveriseto the effort in
House Bill 758 to remove al doubt aoout the metter by making it deear, once and for dl, that the partiesto
aprivate action under the MHRA must be afforded the option of trid by jury. “Anamendment to a
datute may beto daify rather than to changeit.” Independent Stave v. Missouri Hwy. and
Transp., 702 SW.2d 931, 933 (Mo. App. 1985).
H.  FRANTIC PREDICTIONSOF A “TIDAL WAVE OF NEW LITIGATION” AND
“RUN AWAY JURY VERDICTS’” DO NOT PERMIT THE COURT TO IGNORE
THE CLEAR LANGUAGE OF THE MISSOURI CONSTITUTION
Two stsof Amid, Assodiated Industries, et d., and City of Springfied, et d., have filed amicus
briefsin support of Respondent’ s position. Neither brief serioudy addresses the Conditutiond issue

before the Court.* To the contrary, the Amici appear to be asking this Court to act as a super-legidature,

* The brief of Assodiated Industries, et dl., devotes one paragraph to the Congtitutiond issue,
relying entirdy on the dictafrom Hammons discussed at pp. 10-11, supra, and does not address

ather the arguments or the authorities dted by Rdaor. (Br. of AmicusAssoc. Ind. et d., p. 14). The
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crefting the outcome on atabul a rasa based on who hasthe mogt dever “public policy” argument,
rether than acting in its proper role as the faithful servant of Missouri’s supreme law, its Condtitution. The
Court should rgject thisenigmetic entregty.

Thearguments of Amid are dmost exdusively jeremiads, predicting dire outcomesif the Court
enforces Missouri’s Condlitution asit iswritten. Amid Assodiated Indudtries, et d., predict “an dmost
inevitable tidd wave of new litigetion in Missouri’ s courts, primarily targeted & the aircuit courts of S
Louis City and Jackson County.” (p. 22, n. 7). Amia City of Soringfidd, et d., daim to be * concerned
with the potentid finenda impect [of] run away jury verdicts” (p. 14). This Court haswisdy seen
through Smilar arguments before

In answer to the argument that permitting such daims would rd ease the floodgetes of

litigation, experience in jurisdictions which aborogated the impect rule proved to the

contrary. [citations omitted] Furthermore, numerous courts announced the propostion

thet any incressein litigation should not be determinative, but rather thet it was the duty of

the courts to afford aforum for the remedy of wrongs. Pennsylvania Railroad Company,

brief of City of Soringfidd, et d., soends three pages on theissue, rdying on the dictafrom Hammons
and Imply repeating the Sweeney line of cases whilefailing to address the arguments and authorities

rased by Rdaor.
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58 Dd. 454, 210 A.2d 709, 714 (1965), ssystypicdly, ‘if there beincreasad litigation,

the courts must willingly cope with the task.”

Bass v. Nooney, 646 SW.2d 765, 770 (Mo. 1983). Significantly, Bass v. Nooney, invalved a
decison to update a common law rule based upon sound public palicy consderations, something within
the Court’ s inherent discretionary authority. Here, the Court is duty bound to goply the Condtitution asit
was written, something it cannat shy away from based upon red or imagined palicy condderdions. State
ex rel. Riverside Joint Venture v. Missouri Gaming Com'n 969 SW.2d 218, 221 (Mo.
1998)(the condtitution is the “ supreme law of Missouri”).

Jugt asthe court did in Bass, the Court here should take note of the experience of the severd
other gates, induding Rhode Idand, West Virginia, New Jarsey, Ohio, Vermont and Massachusdtts, thet
have dlowed juries to decide discrimination cases and award uncgpped damages. See R Gen. Laws
§828-5-6(7)(i) and 28-5-24.1; Fud’ s Inc. v. Sate, 727 A.2d 692, 696-697 (R.. 1999); W. Va
Code §85-11-3(d) and 5-11-13(c); Perilli v. Bd. of Educ., 387 SE.2d 315, 317 (W. Va 1989);
Haynes v. Rhone-Poulenc, 521 S.E.2d 331, 348 (W. Va. 1999); N.JSA. 810:5-5(e) and 10:5-13;
Cavuoti v. N.J. Transit Corp., 735 A.2d 548, 553, 562-563 (N.J. 1999); Ohio Rev. Code
84112.01(2); Taylor v. Nat’| Group of Cos., 605 N.E.2d 45, 46 (Ohio 1992); Rice .
Certainteed Corp., 704 N.E.2d 1217, 1219 (Ohio 1999); 21 V.S.A. 8495d(1); Hodgdon v. Mt.
Mansfield Co., 624 A.2d 1122, 1125-1126 (Vt. 1992); Mass. G. L. Chap. 151B 881(5) and 9;
Dalisv. Buyer Advertising, 636 N.E.2d 212, 215 (Mass. 1994); Bain v. City of Springfield,

678 N.E.2d 155, 159-160 (Mass. 1997).
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Nether st of Amic present any evidence that jury trids of discrimination casesin these dates
have imposed undue hardships on amdl employersor municipdities. Thereis no resson to think it will be
any different in Missouri. Indeed, it hasn’ t been any different in Missouri inthelast 16 years

Amid Associated Indudtries et d., predict that “MHRA daimswould befiled in those
juridictions percaived to be advantageous to plantiffs” (p. 21). Apparently, these Amid have never
bothered to dosdly reed 8§ 213.111 which requires thet an action be brought in the “ county in which the
unlawful discriminatory practice isdleged to have occurred.”  Thus, unlike in other types cassswhere a
number of drcumstances can support venuein the City of S Louisas Amid dam to fear, the only way to
be sued in the City of S. Louis under the Missouri Human Rights Act isto discriminate againgt someone
inthe City of &. Louis Thus employers nat plaintiffs or their lawvyers, arein complete contral over
where gate court daims under the Missouri Human Rights Act will befiled.

Basad on the absence of any evidence that such has occurred in the other Sates identified above,
the assartion of Amid Assodiated Indudtries, et d., that “an dmost ineviteble tidd wave of new litigation”
would result from the properly interpreting and enforaing the Missouri Condtitution, is unsupported. Amic
Assodated Indudtries, e d. point out thet 934 dvil rights cases were filed in federd court in Missouri in
2001. Wha Amidi fall to point out isthat according to 2001 Annua Report posted on the website of the
Office of State Courts Adminidrator, (A. 1-2), atotd of 31,792 civil cases werefiled in Missouri Sate
court in 2001. Thus, even assuming Amid’s dubious propogtion thet every sngle case would befiled in
and reman in Sate court, the increase in the annud casdoad filing would be less than three percent. Of

course, not every case will befiled in sate court and many of those that are will be removed to federd
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court based on diversity of dtizenship. Smply put, Amid’sdire predictions of caamity, in addition to
being whally irrdevant to the what the Congtitution requires, do not even withstand aritica scrutiny.
CONCLUSION

Inthis case, Rdaor has assarted adam “in which an issue of fact, in an action for the recovery
of money only, isinvalved,” such thet the Condtitution guaranteesthe right to trid by jury. Briggs, 20
SW. a 33. Because “the issuesjoined entitle the parties to an ordinary judgment at law, then, under the
Condtitution and the laws of the date, the patiesare entitled to atrid by ajury.” Lee, 111 SW. a
1153. Findly, because the daim assarted by Redator “is andogousto an action a common law” as
opposed to adam “in the nature of a it in equity,” the Congtitution guaranteesthe right to trid by jury.
Bates, 267 SW. & 644. Only by ignoring the dear language of the Condtitution and the Court’s own
congstent Condtitutiond jurisprudence dating back more than one hundred years, can the Court conclude
that Rdlator has no Condtitutiond right to trid by jury inthiscase. The Court mugt meke absoluteits
Prdiminary Writ in Prohibition.
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